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Act as being an assumption of Congressional control over the entire 
field of liability of interstate railroads to their employees engaged 
in such commerce, although in the particular cases, the distinction 
between the two kinds of liability was not important and not em- 
phasized. In Seaboard Air Line v. Hortan, 10 it was said: "It was 
the intention of Congress [in the Federal Employers' Liability Act] 
to base the action upon negligence only, and to exclude responsi- 
bility of the carrier to its employees for defects and insufficiencies 
not attributable to negligence." And in an earlier case, Mich. Central 
R. R. v. Vreeland, 11 the court said : "It therefore follows that in re- 
spect to state legislation prescribing the liability of such [interstate] 
carriers for injuries to their employees while engaged in interstate 
commerce, this act is paramount and exclusive and must remain so 
until Congress shall again remit the subject to the reserved police 
power of the states." 

However, as is pointed out by Mr. Justice Seabury in his opinion 
in the principal case, it must be remembered that a workmen's com- 
pensation law is radically different in principle, purpose, scope and 
method from an employers' liability act, and this difference is en- 
titled to due consideration. It should also be noted that the New 
York legislature, in passing the compensation act, contemplated the 
present exigency by expressly providing that the act should not apply 
to employees engaged in interstate commerce, for whom a rule of 
liability or method of compensation had been or may be established 
by the Congress of the United States. 12 

P. C. W. 



Constructive Trusts — Can a Murderer Acquire Title by 
His Crime and Keep It? — The authorities are most decidedly 
in conflict in determining the status of one who murders another 
and then seeks to acquire property as a result of his crime. This 
situation does not present itself as infrequently as one might sup- 
pose. The problem usually arises where a beneficiary in a life insur- 
ance policy slays the person whose life was insured, but it also oc- 
curs from time to time where a devisee claims under the will of his 
victim or where the murderer is the statutory heir of him whose life 
he has taken. 

One line of decisions, impressed by the obvious injustice of 
allowing the criminal to prosper as a result of his wrong, reaches 
the conclusion that the murderer does not acquire title to the prop- 
erty at all. This is the view universally held with regard to the 

10 233 U. S. 492, 501 (1914). 
M Supra, note 4. 

M N. Y. Laws of 1914, c. 41, §114; Matter of Jensen v. Southern Pac. 
Co., 215 N. Y. 514 (1915). 
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insurance cases. 1 It is not necessary that there should be an ex- 
press exception in the contract of insurance forbidding a recovery 
under such circumstances. The death of the insured caused by the 
beneficiary is regarded, on considerations of public policy, as an 
implied excepted risk. In the same way, it has been frequently 
held that a person who is criminally responsible for the death of 
another, whether the crime be murder or manslaughter, cannot take 
anything under the will of the deceased. 2 

But there are many authorities which are not so completely im- 
pressed by public policy considerations. 3 These cases hold that a 
murderer who happens to be the statutory heir of his victim does 
acquire the legal title to the property of the deceased, and, more- 
over, may keep the property thus acquired. These courts proceed 
upon the theory that where a statute of descent or distribution is 
plain and unambiguous in its terms, there is no room for construc- 
tion or interpretation, and it operates solely within its own terms, 
vesting in the heir such estate as he is entitled to immediately upon 
the death of the intestate. Since relationship to the decedent, and 
not the conduct of the heir, is made the controlling factor in statutes 
of descent, the courts feel that it would be judicial legislation if 
public policy considerations were permitted to influence the decision. 

These authorities distinguish between a case where the title 
passes by reason of the voluntary act of the testator, i. e., by his 
last will and testament, and a case where the title passes uncon- 
ditionally by operation of the positive law of the state. The former 
situation is regarded as analogous to those cases where a fraudulent 
abuse of a contract right is held to forfeit one's rights in the con- 
tract; but since in the latter situation the law itself casts the de- 
scent, nothing can be done but strictly to follow the peremptory 
mandate of the statute. In making this distinction, the courts ap- 
parently overlook the fact that our statute-books not only provide 
in express terms how the property of an intestate shall devolve, but 
also that no will shall be revoked except by certain enumerated acts 
and under certain enumerated circumstances, among which the crim- 
inal misconduct of the devisee or legatee is not to be found. If, 



'Prather v. Michigan Mutual Life Ins. Co., Fed. Cas. No. 11,368 (1878) ; 
N. Y. Mutual Life Ins. Co. v. Armstrong, 117 U. S. 591 (1886); Anderson 
v. Life Ins. Co. of Va., 152 N. C. 1 (1910) ; Filmore v. Metropolitan Life 
Ins. Co., 92 N. E. 26 (Ohio 1910) ; Metropolitan Life Ins. Co. v. Shane, 135 
S. W. 836 (Ark. 1911); Box v. Lanier, 112 Tenn. 393 (1903); Cleaver v. 
Mutual Association, I Q. B. 147 (Eng. 1892). 

'In re Hall, 109 L. T. Rep. 587 (Eng. 1913) ; In re Crippen, 104 L. T. 
Rep. 224 (Eng. 191 1) ; Riggs v. Palmer, 115 N. Y. 506 (1889). 

"Carpenter's Estate, 170 Pa. 203 (1895); Owens v. Owens, 100 N. C. 
240 (1888) ; Deem v. Milliken, 6 Ohio C. C. 357 (1892) ; Holdim v. Ancient 
Order, 159 111. 619 (1896); In re Gollnik's Estate, 128 S. W. 292 (Minn. 
1910) ; McAllister v. Fair, 84 Pac. 112 (Kan. 1906) ; Shellenberger v. Ran- 
som, 41 Neb. 631 (1894). 
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therefore, it be judicial legislation to engraft an exception upon the 
terms of the statutes regulating the devolution of an intestate's 
property, it is similarly judicial legislation to hold that the statutes 
providing how wills shall be revoked are subject to an implied pro- 
vision, namely, that legacies or devises are revoked pro tanto if the 
legatee or devisee slay the testator. 

In a number of jurisdictions, statutes have been enacted to meet 
the situation. 4 Despite this legislation, however, there has been 
some doubt as to its application to particular cases, and such statutes 
are usually construed strictly. 5 

A novel means of evading the rule that the statutory heir may 
acquire title and keep it was resorted to in a Missouri case. 8 It was 
there held that the term "widower," as used in the statute making 
him the heir in the absence of children, means one who has been 
reduced to that condition by the ordinary and usual vicissitudes of 
life, and not one who by a felonious act, has himself created that 
condition. 

The true ratio decidendi that should have been applied in all 
these cases was pointed out with characteristic clearness and pre- 
cision by the late Dean Ames. 7 The theory is that the legal title 1 
does pass to the murderer, but equity, acting in personam, will treat 
him as a constructive trustee of the title because of the unconscion- 
able mode of its acquisition, and will compel him to convey it to 
the heirs of the deceased, exclusive of the murderer. The prin- 
ciple was thus put in Ellerson v. Westcott, 8 the only case that clearly 
bases its decision upon the theory advanced by Dean Ames: "The 
relief which may be obtained against her (the murderess and de- 
visee) is equitable and injunctive. The court in a proper action will, 
by forbidding the enforcement of a civil right, prevent her from 
enjoying the fruits of her iniquity. It will not and cannot set aside 
the will. That is valid, but it will act upon facts arising subse- 
quent to its execution and deprive her of the use of the property." 

In the recent English case of In re Houghton, 9 the court quoted 
at length from the opinion delivered by Mr. Justice Green in the 
Pennsylvania case of Carpenter's Estate, 10 and subscribed whole- 
heartedly to the prevalent view that where a statute casts the descent 
in express terms, the courts cannot prevent the murderer from in- 



1 Tennessee, Act of 1805, p. 22, Chap. 11, § 1. California, Civil Code, 
§1409. 

'See In re Kirby's Estate, 121 Pac. 370 (Cal. 1912). See also Bedding- 
field v. Estill, 118 Tenn. 39 (1907). 

* Perry v. Strawbridge, 209 Mo. 621 ( 1908) . 

1 Can a Murderer. Acquire Title by His Crime and Keep It? 45 Univ. of 
Penna. Law Review, 225 (April, 1897). 

"148 N. Y. 149 (1896). 

'113 L. T. Rep. 422 (Eng. 1915). 

"Supra, note 3. 
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heriting his victim's property and cannot restrain his enjoyment of 
the property thus acquired. 

It is to be regretted that the equitable doctrine enunciated by 
Dean Ames was not made the basis of this decision. The Penn- 
sylvania case is undoubtedly correct as far as it goes, but it stops 
short of the true principle. The legal title, the res, does pass to 
the murderer as heir or devisee of his victim. But it should not be 
forgotten that Equity, acting in personam, compels one who by mis- 
conduct has acquired a res at common law, to hold the res as a con- 
structive trustee for the person wronged, or if he be dead, for his 
representatives. It is this fundamental equitable theory that has been 
overlooked in nearly all the cases in which the question has arisen, 
and it is unfortunate that the case of In re Houghton did not prove 
an exception. 

L. E. L. 



Equity Jurisdiction — Can a Blacklist Be Enjoined ? — Out 
of the struggle between the forces of united labor and those of 
capital have arisen many complicated questions of law. May or- 
ganized labor lawfully strike for higher wages, shorter hours, or 
improved shop conditions? Shall employees be allowed to strike 
merely to compel a "closed shop"? May the members of a union 
institute a boycott against one who refuses to unionize his shop, by 
threatening to leave their employers unless the latter insist upon their 
customers refraining from doing business with him who employs 
non-union men? These are typical of the questions with which the 
courts have been often confronted. 

The real cause of the difficulty is the fact that in these cases 
there arises a conflict between two apparent legal rights. As the 
employer has a right to employ whom he chooses and to trade with 
whom he will, so has the employee a legal right to refuse to work 
for whom he chooses, and for any reason whatsoever. True the 
employee owes to the employer a duty not to interfere with the car- 
rying on of the employer's business, yet this same employee has 
a legal right to see to his own advancement. Should a working 
man be prevented from refusing to work for an employer who allies 
himself with the enemies of labor, even though this action of the 
employee would interfere with the employer's right to a free 
market ? 

Some courts have attempted to solve the problem by applying 
the following test: Is the object of the strike or boycott a legal one 
and are legal means employed in carrying it on? Under the appli- 
cation of this test strikes and boycotts for higher wages, shorter 
hours and improved shop conditions have been held to be lawful 1 
and will not be enjoined unless they are carried on in an unlawful 

'Pickett v. Walsh, 192 Mass. 572 (1906). 



